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~ Date : 28.10.2016 '3TRT ffi c#r ffiOO Date of Issue ~ 11.2016

aft 3mr zi 3rrzga (3r8a-I) GRT qrfur
Passed by Shri. Uma Shanker, Commissioner (Appeal-I)

Additional Commissioner, ~~~,A'bad-1 GRT '3TRT ~ ~- ~
46/Addl.Commr/2008 Raia: 24-02-2009@fra

Arising out of Order-in-Original No. 46/Addl.Commr./2008 Dated : 24-02-2009 issued by
Additional Commissioner, Central Excise, Ahmedabad-1

c:r 3-141C'lcbcil cf)f ~ ~ 4'fT Name & Address of the Appellant/ Respondent

M/s. Jay Ambe Textile, Ahmedabad

cnW ark < 3rft 3mar sri@ts 3rr c!ffilT -g cTT % ~ ~ cfi m=a- -rrmft~ ~
~<T-q "ff!l-Tl=f~cBffl at r8 ur gm)err 3r4ea wga cR" T-[cpfil % I

Any person a aggrieved by this Order-In-Appeal m§.Y,fi.l.E:l an appeal or revision applicatioi:;;;a:;the
one may be against such order, to the appropriate authcltlty!:in-=thj\-fo~owing way :

::7.....%$?}
(4) 8tu snaa zr«an sf@fr, +oo4 #6 ear a#a'sf2ad# #sit a a i qua srr «st
u-ear # rem wgs a oiafa g+era sraagt#infra+iarasr, fa«a iaa , raa PT,
atf #ifGr, aa haa, ir mf, { fc# : 10oi:.ap).sf afe; 1

(i) A revision application lies to the Under Secretary, -to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street. New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following ·case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) lJft +TTcYf c#r 6ffer cfi ~ if "G7GI tm 6ffer cbl-:-&1~ f#8 soar(t a 31 alvar T-i m ftt-fl'l"
'l-{0.§llll'< i-t ~ 'l-{0.§llll'< 11 +TTcYf ~ \J1@ ~ 1Wr T-i, °<TT~ t-JO.§illl'< °<TT~ if "'EJIB %~ cf;ff{CITq
if <TT~ 'l-{□.§llllx if "ITT +TTcYf n1 ,Ranha g{ st I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(d) aa are fan4t z znqr Ptlltf?la "Brc'! i:ix m +TTcYf cfi fctPtl-11°1 if ~ ~ cj,T-~

+TTcYf i:ix G c<-l I c;1 zycafa \i'fT -im a are f0ft «rz zr gag Pt llt R, ct % 1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

() zfk zyca al 4rat fas Rt ma a are (aa a [zr st) ·f.n:T@ TTnllT Tfll11fr&f "ITT I
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(c) In case of goods exported outside India export to Nepal or B.hutan, without payment of
duty.

3if nra #6t sue zyc #qr a fu uii spl afsz mar #t n{ &a at ha s?r uit g
tJm "C[cf frn:r:r cfi gaf rg, sr#ta a tr uRa m "ffl,lJ tJx zn aa fa sf@fm (i.2) 1998
tJffi 109 arr fzga fhg Tg tr

0
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account , n.-·· ..,. .

A8ts&%»
Rare area a ser net «ea a. @%/j%mt imast# soma zo/- ii gram
#6l og sit sarsi via+a van Pa aracart al ""76o/" #jsrijjra #61 a;

.M ~~ i ' ••. '.:: T .:\\,; ('\ . ,,, :., Irr, ••• J
The revision application shall be accompanie~., ~1/, a ·f~~=t~~tlffa·:2001- where the amount
involved is Rupees One Lac or less and Rs.1 ;Qp,Q!<w!7~(.e_th¥amount involved is more
than Rupees One Lac. 'iz75:°

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~~(3flfrc;f) Pllll-llcJC'll, 2001 cfi frn:fl:r 9 cfi 3IB<IB fclf;J~l'c ~ fflT ~-8 l1 ah ufii
Ti, hf ares # 4Ra arr? hfa fa#a cfJ.:r lffi1 c5 1:frc=R ~-~ "C[cf 3flfrc;f ~ ct)- zj-zj
WITTIT cfi ffl2:f l3°fmf ~~ u'lFl"f "ill~ I '3""flcfi er qral <. ml qzngfhf a 3taifc, tJffi 35-~ l1
moo "C!fr cfi 'TmA cfi "flWf cfi m2:f tt3TR-6 ~ct)- mfr 'lfr ~• 1

(2)

tar ye«, a#tu naa gas vi ara r@tu nrznf@ran a gf ar#ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) it1Una yea 3rfenfr, 1944 6l ear 35-4t/35-z a ifa
Under Section 358/ 3_5E of CEA, 1944 an appeal lies to :-

affaar qcuia vi@er ft mm v zgca, #ta nza yen vi hara 3rfi#tr zrrznf@raver
a) f@hr 9)f8at ae ciia i. 3. 3ITT. cfi. ~. ~ ~ c!1T "C[cf

..·,

0

(a)

(b)

(2)

the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

\jc!flf8:tRs!a ~ 2 (1) cf) l1 ~~ cfi m ct)- 3Jltrc;r, ~ cfi l=Jl1fil l1 WT-IT~. ~
Ura zyen vi ala 3r@hr znznf@raw (Rrez) ct)- ffl1i ~ ~. ~i3l-lC:lfllc; q 311-20, ~
ea g7Rua a,rug, aunt u, 3W-lc;lfllc;-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~-~~ (3flfrc;f) Pllll-llcJC'1°\ 2001 ct)- tJffi 6 cfi 3iafa qua z-3 ii ferffa f9; .317IT
3r4tr; nrnferavoi al n{ 3fa # fas srfa fag ·Tg 3lITTf cITT 'qR fi afea usi sar zyeen
ct)- l-JTlT, 6lJM ~ l-JT1T 3fR WITTIT TfllT~~ 5 m m \jfffi cpq t mrt ~ 1 ooo / - i:ifR=r ~
m.fr I \ilITT ~~ ct)- l-JTlT, 6lJM ct)- l-JT1T 3ITT WITTIT TfllT ~~ 5 m "llT 50 m~ "ITT cTT
~ 5000 I- i:ifR=r ~ 'i3l.fr I 'Glif ~ ~ ct)- •WT, 6llM cITT l-JT1T 3l'R WITTIT TfllT~~ 50
m m \jfffi "llKf t mrt xilCJ'C! 10000 /- i:ifR=r 1~ m.fr I ct)- i:ifR=r ~ xfttte.1-1 cfi rfJ1-I" xi
aff#a aa gr # a -wf t:T ml "GTT11 I <l"i3" Wf(fc ~ ~~ cfi fcffir ~ x-114\J"lf;}cfj 1R"'5f cfi ~ ct)
WW cfJT 'ITT 'G'!6T Udl zrznferaw at ft ferj



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(AppElal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) zuf? g smt i a{ smsii an mat zlr ? it vets p sitar a fry ha r jar uja
ii fazu utra g rzr sh z a f feral u&t mrf aa a fu zrnRerf r)#)zr
Irzn@raw pt va 3r4la ut 4tu antt vs 34aa fcnm \i'ITTTT t I

In case of the order covers a number of order.,in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

(4)

(5)

urn1au ggca 3nfeIfzm 4970 zn ii1fer 4t 3rgqRr-1 # 3WIB frltTJfu=r fcn"C1 ~ '3cfcl 3ITTcR m
Te an2gt zaenfen,f fvfzu qTf@ran) #a ark #j r)a al ga IR q xri.6.50 l'.ffi cnf -'l!ll!IC'lll ~
Reas au @tr a1Rey
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

g 3it viif@ +raj at Riarua cf@" Raif a ai fl ezn anaffa fhn ua ? sit# en,
ah1Una gen vi araw a4)tu mar@raswr (aruffafen) fr, 182 ffea e
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gyca, tu Ira zrca vi hara 3r4l4ta znmf@raw (Rec), a qf 3r4tit # ma i
aaczr Hier (Demand) s (Penalty) nl 1o%qasat an 3rf@art ?& 1 zraif, 3rf@0a+# qa 5Gm 10 #ls
~ t ](Section 35 F of the Central Excise _Act; ip41j;•@~ction 83 & Section 86 of the Finance Act,
1994) . • '_/1''""' , .•.~ '·~

=are=car«re.«o#±a.ktd.a.....:, ' ,;, ..... ,., . 2 q

(i) (Section) 65 11D ~~ f.iurfu:l"',rrfu.~---_\_ . //: -:_,_-~ (Yi ~'.1
0, (") p,,...,..,. ~~~-Pr~ . . r,_, ....} /' ....,JI 1('1"-11 ;rrc;Jc'f -{"1CJ1qC~l5C. 911 '(.11~1; \ ,·, >--....":' ..,, /.l -; '--.

(ii) eapeeratafr 6 +aae«if."... ,,,.,--~-,

> zqaa'if 3rfl' irt qa smr traacar ii, 3r4hr' faa afrqa sra am fer are.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z cask ? ,z 32ar # fr 3r4 uf@rwr a qr si ares rrar areas zn avg Ralf z at air f
-nr ~WC!l ~ 10% 3raTct1af tf{ ail srzi ha avg Raffa zt aa avs c);- 10% 3raTct1af tf{ ~~~~I

.:, .:, .:,

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are -in dispute, or penalty, where penalty
alone is in dispute."
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ORDER-IN-APPEAL

F.No.V2(52)47/Ahd-l/2016-17

This Order-in-Appeal is being issued in compliance to the direction of the Hon'ble

CESTAT issued vide Order No. A/1613IWZBIAHDl2011 dated 29.8.2011, wherein Mis.

Jay Ambe Textile, was asked to deposit Rs. 1,64,4 I 61- within a period of four weeks from

the date of order and report compliance to the Commissioner(Appeals) on 3.10.2011

consequent to which the Commissioner(A) was to restore the appeal filed by the appellant,

which had been rejected vide OIA No. 182/2010(Ahd-I)CE/MM/Commr(A)/Ahd dated

28.6.2010, on the grounds of non compliance of Section 35F of Central Excise Act, 1944.

2. Mis. Jay Ambe Textile, Clo. Kanha Exim, Plot No.128-132 , Near Gulabnagar,

Opp. Gujarat Farm, Suez Farm Road, Behrampura, Ahmedabad (for short - "appellant)

had filed this appeal on 03.08.2009, along with stay application against OIO No. 461Addl.

Commr./2008 dated 24.2.2009, passed by the Additional Commissioner, Central Excise,

Ahmedabad--I (for short - "adjudicating authority').

2.1 The appellants were issued a show cause notice dated 28.08.2000, alleging that

since they had failed to discharge their duty liability within the stipulated date as per

Annual Production Capacity, determined, under;Section 3A of the Central Excise Act
••--- '•J_'!,- _ -•4fR •-~. ;)~··/,-. .:.~

'1944 [for short - "Act"] for the months ofE€briary, 2000 and March, 2000, they wereVE# @
liable to pay the outstanding duty,alongwil interest and penalty. This notice was

adjudicated vide o_ro _No. 96/A~:::.f.}~..~\.J,}fiSbOl wherein. the _demand was
so»nre atone wa» erst and We"};<"$,9 was se as4e vde 0A No.
530/03(Ahd-I)-CE dated 12.9.2003. Department thereafter, filed an appeal before

Hon'ble Tribunal, which remanded back the matter to the original adjudicating authority

to decide the liability in terms of APC fixed by the Commissioner [which on being

challenged before the Tribunal was remanded for re-examination]. Thereafter, the

Adjudicating Authority vide the impugned order, confirmed the demand of Rs.1,64,4161-

along with interest and imposed penalty of Rs.5,94,120/- on the appellant based on the

APC fixed by the Commissioner vide his OIO dated 15/Commissioner/2006 dated

4.10.2006.

3. Aggrieved, the appellant filed this appeal along with stay application, on the

grounds that:

., the impugned order is premature as it has been passed before the Commissioner re-fixed
APC in terms ofdirection given by Hon'ble Tribunal vide order dated 26.6.2001;

o the issue regarding inclusion of drying cylinder as a chamber of proportionate basis or
otherwise was under dispute before the Hon'ble Tribunal at the relevant time and. ffi
therefore, they had requested the Adjudicating authority, to adjourn the matter; that the 'iji..
order passed without considering the request for adjournment, is ex-parte;

0

0
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• imposition ofpenalty ofRs.1,64,416/- for non-payment of duty in the month of Feb, 2000
and March, 2000, is unreasonable, as duty was not paid due to interpretation; that they
strongly believe that drying cylinder should not be added for computation of additional
production capacity, as the same has been installed in the Stenter;

• imposition of penalty is not justified as there is no any mens rea or willful misstatement;
that the delay was due to financial crunch.

4. The appeal was decided by the then Commissioner(A) vide his OIA dated

28.6.2010, supra, wherein he rejected the appeal on the grounds of non compliance of

Section 35F of the Act, as the appellant had failed to pre-deposit Rs. 5,70,000/- ordered

vide Stay Order No.13(Ahd-I)/2010-11 dated 4.5.2010. As is mentioned in para 1, the

appellant, deposited the amount of Rs. 1,64,416/- vide TR-6 Challan dated 27.09.2011 and

hence, the appeal was restored as per the directions of the Tribunal vide order No.

A/1613/WZB/AHD/2011 dated 7.9.2011.

0

0

5. The appeal was however, kept in call book since department had filed an appeal

before the Apex Court on an identical issue against the decision of Hon'ble High Court of

Gujarat [in SCA No.1984 of2002] in the case ofMis. Krishna Processors [2012(280)ELT

186 (Guj.)]. As the Hon'ble Supreme Court, has decided the issue, the appeal stands

retrieved from the call book and is now being taken up for decision in compliance to

Tribunal's order dated 29.8.2011.

6. Personal hearing in the matter was held on 18.10.2016, wherein Shri

B.R.Parmar, Consultant, appeared on behalf of the appellant and reiterated the grounds of

appeal and submitted a written submission dated 18.10.2016, stating that the matter

regarding inclusion of Open Drying Cylinder for h$.0vrpggg%?{iafion of Annual
Production Capac1ty and duty liability for the year: 1999-2000:has -been challenged before

'. • )%94'
the Hon'ble High Court of Gujarat ;.iic\1, ta'f.;. A~,j~J/ No. 1637/2010

·, ,.\ ·>-e.,.,I ·, I j
[2013(292)ELTA143(Guj)], and therefore, the dutydemand • gner'-impugned OIO was"sass·4I
erroneous. He further relied on the following judg©~),...I'OI/s. Krishna Processors

[2012(280)ELT 186 (Gui.)] and Shree Bhagwati Steel Rolling Mills [2015(326)ELT209(S.C.)].

7. I have gone through the facts of the case, the appellant's grounds of appeal, and

submissions made at the time of personal hearing. Simultaneously, two issues being

contested by the appellant are (i) fixing of Annual Production Capacity and (ii) demand of

duty along with interest and imposition of penalty under Rule 96ZQ. Since the present

appeal is against 010 No. 46/Addl.Commr./2008 dated 24.2.2009, it is limited to

confirmation of duty, interest and imposition of penalty. The issue pertaining to fixation

of APC is not a part of the present dispute. In-fact, the appellant himself has stated that

the same is pending before the Gujarat High Court.

~
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8. The question to be decided in this appeal is:

[a] whether the appel I ant is liable for duty allegedly short paid;
[b] whether the appellant is liable for interest under rule 96ZQ5(i) and;
[c] whether the appellant is liable for penalty under Rule 96ZQ5(ii) of the Central Excise Rules,
1944.

9 As the entire issue revolves primarily around Rule 96ZQ, first I would like to deal

with [b] and [c] supra. The relevant extracts of sub-rule 5 of rule 96ZQ are reproduced

below, for ease of reference:

) Ifan independent processorJails to pay the amount of duty or any part thereof by the
date specified in sub-rule (3) , he shall be liable Lo :-

(i) pay the outstanding amount of duty along with interest at the rate of
twenty-four percent per annum calculatedfor the outstanding period
on the outstanding amount; and

(ii) a penalty equal to an amount of duty outstanding from him at the end of
such month or rupeesfive thousand, whichever is greater.

10. The issue of vires of rule 96ZQ ofthe Central Excise Rules, 1944 & section 3A of

the Central Excise Act, 1944, was raised before the Gujarat High Court in SCA No.

1984/2002 in the case of MIs. Krishna Processor$, [2012280) ELT 186Guj.)]. The Hon'ble

Hieh Court of Gujarat vide is order aa4f223#&$he penal provisions contained

Ra- so» co or- con«or s#$4,fj%+%@a wt» Arts 4.1 co
(g) and 265 of the Constitution of Inda. Department feeling aggrieved, filed an appeal

x « ."" /
before the Supreme Court [SCA No.13619/2915]against the aforementioned order of the

•. ·r
Hon'ble High Court of Gujarat. The Hon"ble. Supreme Court vide its order dated

24.11.2015 [20 I 5(326)E.L.T.209(SC)], in the case ofM/s. Shree Bhagwati Steel Rolling Mills

and Others, inter alia, held that;

• as per the Constit ution Bench decision in the case of VVS Sugars /s State of AP, since Section JA
which provides for a separate schemefor availing facilities under a compound levy scheme does
not itselfprovidefor the levying of interest, Rules 96Z0, 96ZP and 96ZQ cannot do so;

e struck down rules 96Z0, 96ZP and 96ZQ insofar as they impose a mandatory penalty equivalent to
the amount of duty on the ground that these provisions are violative of articles 14 & 19(/)(g) of the
Constitution and are ultra vires the Central Excise Act, 1944.

• on the question of whether omission of the compounded levy scheme in 2001 wipes out the liability
of the assesseefor the period during which the scheme was in operation, it was held that the issue
has already been decided in Fibre Board's case, wherein it was held that 'omission' is akin to
'deletion· ; that this is form of 'repeal', and that therefore previous proceedings would be
protected by Rule 6 of the General Clauses Act because repeal does not amount to obliteration
from the beginning and that 'omission' is only inf ut uro.

11. Viele the aforementioned order elated 24.11.2015, the Supreme Court has struck

down rule 96ZQ of the Central Excise Rules, 1944, in so far as it [a] imposes mandatory

penalty equivalent to the amount of duty; and [b] provides for levy of interest. In view of

the foregoing, since both 96ZQ (5)(i) & (ii) of the Central Excise, Rules, 1944, have been

struck down by the Hon'ble Supreme Court, following the said order, the imposition of

penalty and the demand of interest made vicle OIO dated 24.2.2009, are set aside.

0

0
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12. Now I would like to decide the issue mentioned at [a] supra. I find that the duty of

Rs.1,64,416/- being short paid for the months ofFebruary and March, 2000, demanded

under sub-rule(i) ofRule 96ZQ ofthe Central Excise Rules, 1944 read with Section 11A

of the Central Excise Act, 1944, based on Annual Production Capacity fixed by the

Commissioner vide Order No. l 5/Commr/2006 dated 4.10.2006. The contention of the

appellant about non-inclusion of length of cylinders while computing APC was rejected

by the Hon'ble Tribunal vide order dated 27.2.2009 [2010252)ELT 14] . The Tribunal had

also directed the Adjudicating Authority to compute the duty as per APC fixed by the

Commissioner. Accordingly, the adjudicating authority has computed the duty based on

the APC fixed by the Commissioner, Hence, the demand ofRs. 1,64,416/-, confirmed in

the OIO in respect ofduty short paid, is upheld.

O 13. In view ofthe above, the demand of interest and imposition ofpenalty against the

appellant vide the impugned OIO dated 24.02.2009, is set aside and the confirmation of

the demand of Rs. 1,64,416/- short paid for the months of February & March, 2000, is
upheld.

O

14.
14.

Date :2g.10.2016

Attested

.%.
Superintendent (Appeal-),
Central Excise,
Ahmedabad.

BYR.P.A.D.

To,

M/s. Jay Ambe Textile,
CIo Kanha Exim, Plot No.128-132,
Near Gulabnangar, Opp. Gujarat Farm,
Suez Farm Road, Behrampura,
Ahmedabad-380 022



Copy To:
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1. The Chief Commissioner, Central Excise, Ahmedabad Zone.
2. The Principal Commissioner, Central Excise, Ahmeclabad-1.
3. The Deputy/Assistant Commissioner, Central Excise, Division-IV, Ahmedabad-1.
4.The Assistant Commissioner, System, Ahmedabad-I.

5. Guard File.
6. P.A. File.


